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In the Supreme Court of India

Civil Appellate Jurisdiction: Civil Appeal No.
3541 of 2002

Martin F. D’souza ...Appellant Vs Mohd. Ishfaq
...Respondent

Judgment: Markandey Katju, J.

New Delhi; February 17, 2009

No prompt arrest of doctors on Medical
Negligence

Noting that frivolous complaints against doctors
have increased by leaps and bounds, the Supreme
Court on Tuesday 17th February 2009 held that the
police cannot arrest doctors over complaints of
medical negligence without prima facie evidence. The
apex court also restrained courts, including consumer
fora, from issuing notices to doctors for alleged
medical negligence without seeking an opinion from
experts. “While this court has no sympathy for doctors
who are negligent, it must also be said that frivolous
complaints against doctors have increased by leaps
and bounds in our country particularly after the
medical profession was placed within the purview of
the Consumer Protection Act,” the court said. A bench
of Justices Markandeya Katju & R M Lodha ruled that
courts must first refer complaints of medical
negligence to a competent doctor or a panel of experts
in the field before issuing notice to the allegedly

negligent doctor. “This is necessary to avoid
harassment to doctors who may not be ultimately
found to be negligent. We further warn the police
officials not to arrest or harass doctors unless the facts
clearly come within the parameter laid down in Jacob
Mathew’s case, otherwise the policemen will
themselves have to face legal action,” the apex court
said.

G2 oA A A TS AT G YR (O
Rpreifon AR s —

As observed by the Supreme Court in Jacob
Mathew's case :

““A medical practitioner faced with an emergency
ordinarily tries his best to redeem the patient out of his
suffering. He does not gain anything by acting with
negligence or by omitting to do an act. Obviously,
therefore, it will be for the complainant to clearly
make out a case of negligence before a medical
practitioner is charged with or proceeded against
criminally. A surgeon with shaky hands under fear of
legal action cannot perform a successful operation and
a quivering physician cannot administer the end-dose
of medicine to his patient.

““If the hands be trembling with the dangling fear
of facing a criminal prosecution in the event of failure
for whatever reason - whether attributable to himself
or not, neither can a surgeon successfully wield his
life-saving scalpel to perform an essential surgery, nor
can a physician successfully administer the life-saving
dose of medicine. Discretion being the better part of
valour, a medical professional would feel better
advised to leave a terminal patient to his own fate in
the case of emergency where the chance of success
may be 10% (or so), rather than taking the risk of
making a last ditch effort towards saving the subject
and facing a criminal prosecution if his effort fails.
Such timidity forced upon a doctor would be a
disservice to society.”
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With best compliments of

SUPARNA TRADING

CoNTRACTOR & EARTHMOVERS

REGD. OFFICE : 2/18, Derojio Path, SAIL Co-Operative
City Centre, Durgapur-713216, Phone : (0343) 2566021

CITY OFFICE : Urvashi Commercial Centre, 1st Floor, Unit No. 017
Bengal Ambuja Housing Dev. Ltd., City Centre, Durgapur-713216
Mobile : 93337 46254

Sl. No. 172

Happy Pooja Greetings From

M&D TRADERS

GOVT. ELECTRICAL & INSTUMENTS CONTRACTOR
& GENERAL ORDER SUPPLIERS
Gouvt. Electrical Licence No. 10241

Gopinathpur, Durgapur-713219 Mobile : 9434388056, 9474698366, 9434647573

E-mail : ashokghosh_dgp@rediffmail.com
Sl. No. 169

e A @ wrel 479

MO N AR

TCEHA AeitTe Al 1) e, "B/?W/W, E-mail : denurgp@gmail.com
e asiefercs o= 90 w2

FREI 1 SRvE AW ICERERIEIAIRY
[CElazio I ny

Sl. No. 171
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Star Health And Allied
Insurance Co. Ltd.

For Mediclaim Please Contact

Debkumar Das
M : 9732392222

Interested person may contact for Agency
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With best compliments of

Shyamsundarpur Colliery
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